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EXCUDEBAT I. SHRIMPTON. 



QUATENUS REIPUBLICJS INTERSIT, UT JURISPRU- 
DENTIA ROMANORUM INTER LITTERAS FERB 
HUMANIORES COLENDA PROPONATUR. 



Legeh" tanquam in sintt Dei habitantem^ cui quic- 
quid in coelo^ quicquid eat in terrd.^ pareat^ quam 
linguis dissonis uno animo gentes omnes pacis sibi et 
feUcitatis originem fateantur, si coeperim h6c in con- 
sessu prsedicare, haud injuri& me glorios8B vanilo- 
quentise cuncti arguatis: neque enim deest in tan- 
tis laudibus auctorum copia^ nec cuiquam certe 
vestriim in mentem venit de prsBstanti^ legis du- 
bitare. Sed neque a me illud jam posci arbitror, 
ut doceam^ legum Bomanarum cognitio quantam 
lucem oratorum^ quantam poetarum^ quantam deni- 
que historicorum Kbris possit ofFundere : quan- 
quam cert^, si quem Utterarum studia delectant, 
*'plurima est^' ut ait TuUius^ ''in omni jure civili 
antiquitatis effigies, qubd et verborum prisca vetustas 
cognoscitur, et actionum genera qusedam priorum ho- 
minum consuetudinem vitamque declarant/^ Quippe 



* Hooker, EccL Pol., b. i. ch. xvi. 8. 
1> De Oratore, Ub. i. ch. 42$. 
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nobis h^ ratione latior, angnstior M qusestio propo- 
nitur. Dicendum enim est, Eeipublicfle intersit necne, 
ut jus illud Bomanum, quod, quum quadringentos^ 
fermS annos Mc in urbe diligentissim& excultum esset, 
duo jam ssecula magis indies neglectum, nostra demum 
setas (ut ita dicam) in bibliothecarum tenebras abscon- 
didit, juventutis studiis iteriim commendetur. Quod 
si defenderim (defensurum verb me jamjam poUiceor), 
indicandum prius erit quibus de causis studia ista 
interciderint, et vetera qusedam crimina diluendum, 
qu^ ad id me accingam, ut morem tam diutumo 
consensu antiquatum denub vobis nitar suadere. 

Invenio igitur priscos^ illos obtrectatores, qui ini- 
tium recedendi ab h&c disciplin&fecerunt, duo maxim^ 
convicia jactavisse; primum, qubd propter multitudi- 
nem librorum et importunam interpretum subtilitatem 
difficilis esset Bomani juris cognitio ; deinde, qubd et 

« Sc. from A,D. 1149, when we first hear of a reader in Roman 
law at Oxford, Vaccarius, to the middle of the sixteenth century. 
The decline of the study consequent on the Reformation is alluded 
to hy Hooker, (chap. viii. 4. of Preface to Eccl. Pol.,) and asserted 
hy Zouch in the Preface to his Elementa Jurisprudentiae. See also 
Two Discourses delivered in the Middle Temple Hall, by George 
Long, notes to pp. 86, 87. (London, 1847.) 

^ For these two charges see the Preface to Zouch'8 Elementa 
Jurisprudentise, (Oxford, 1636.) Bp. Cooper (1588), who is cited 
by Keble in a note on the Pref to the Eccl. Pol., ch. viii. 4, seems 
to assume that in England the study of the civil law was only kept 
up by the need of it in courts governed by the catum law. 
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inutilis^ quum a reipublicse hujusce nostm institutis 
plan^ abhorreret. Et ad alterum quidem satis erit 
respondere, fieri onminb non posse^ ut auctoris ali- 
cujus utilitatem interpretum aut ineptisB aut argutisd 
toUant: nemo enim est, ut opinor^ tam delirus^ qui 
neget juris Justinianei satis peritum esse quenquam, 
qui non immensam illam commentariorum multitu- 
dinem ab ovo ad usque mala pertractaverit; quum 
prsBsertim nihil^ magis in Imperatore laudetur qukm 
brevitas^ qukm condnnitas^ qi^m simplex quoddam et 
quasi pellucens oratioms genus. In altero verb vim 
omnem eam positam esse sentio^ quse doctrinam istam 
quasi e curriculo studiorum exterminavit : id quod 
mihi tum aliis indidis tum illo maxim^ comprobatur, 
qubd usque ad banc setatem leguntur' apud Scotos 
Justiniani Ubri, qui cognationems juris sui cum 
Bomano nunquam dissimulaverunt. Nostros autem 
scriptores incredibile^ est qu^ vald^ delectaverit 

o See Melanchthon in his Oiatio de Legihus, and Long, Two 
BiscouTses, pp. 26, 77, 91. 

f Lectuies on the civil law are stiU delivered at Edinhurgh 
on account of its hearing on Scotch hiw. 

' ** The Scotch institutional writers (ErBkine, &c) were led hy 
their own law to look to the Roman." — Long, Two DiBcourses, 
p. 63. 

k « A perBuasion hardly to he eradicated from the minds of our 
lawyerB, that the EngUsh law has continued very much in the 
same state from an antiquity to which they will allow hardly any 
sort of bounds. Also, that it was formed and grew up among our- 
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vetus illa necdum penitils explosa fabiila> qusB non 
soliim ante lunam ortum jus quod dicitur commune 
£ngit^ veriim etiam quum usu tantiim^ non scripto^ sit 
traditum^ niM tamen alieni exempli tot annis in se 
recepisse confidentissime asseverat. Sed hoc de genere 
omni aiius erit locus dicendi^ quum pars long^ maxima 
disputationis nostrse ia illo verti debeat^ ut hanc ipsam 
opinionem omnium animis^ si qu^ fieri possit^ extor- 
queamus, Illud tant^ boc temporis petiverim^ ne 
obsit mihi clarissimorum^ virorum auctoritas^ qui nihil 
onminb Bomanum in foro nostro Yoluenmt agnoscere. 
liceat mihi Mc in caus^ illius^ verbis uti^ a quo plu« 
lima me sumpturum esse video^ qui quum hsec ipsa 
fateatur de quibus loquimur longe aliter a se qu^ ab 
heroibus anteactarum setatum dijudicari^ causas tamen 
dissensionis in auctus illos atque processus derivaty 
quos in re historic& recentiora ssecula habuSre. ^^Qubd 

selves ; that it is in every respect peculiar to this island ; and that 
if the Roman or any foreign laws attempted to intrude into its 
composition, it has always had vigour enough to shake them off, 
and return to the purity of its primitiye constitution.'' — Burke, 
An Ahridgment of English History, hook iii. ch. ix. See also 
to the same purpose Blackstone, Introd. to Commentaiies, § 3. 
p. 64, (Oxford, 1765 :) also Robertson, Charles V., sect i. note xxv. 

^ Such as Fortescue, Fopham, Hale, Coke, and (more doubt- 
fully) Blackstone. 

k Spence, in a work entitled The Equitable Jurisdiction of the 
Court of Chancery, (London, 1846,) in which the obligatious 
of our law to that of Rome are very fully and carefuUy inves- 
t^ated. 



si quid^' ait " correxisse yideor^ in qno viri olim doc- 
tiasiim eiTavenmt, hoo non ingenio meo^ sed felicitati 
tempomm tribnendmn est. Eqnidem san^ mihi ita 
persaadeo^ Blacstonium Hlnm^ si iis historisB adju- 
mentis usos esset, qnibns hodie utimar, rem omnem 
prorsiis aliter constitatmrum fuisse/^ Enimvero (ut 
omittam alia, quse sibi quisque facil^ in mentem 
revocet) nonne^ his primiim temporibus dedoouit nos 
Savignius somniare^ ignoratum foisse tot& Euiop& jus 
Bomanum^ donec Horentinum illud Pandectarum ex-* 
emplar in civitate Neapo]itaQ& repertum sit? Nec 
tamen iUnd equidem pnetenoittendum dnco, qubd» in 
ist& fabum, ni faUor, ii ipai scriptores, qnorum maxim^ 
auctoritatem deprecatus sum, dubitanter se et quasi in 
re pariUn explorat& gerunt. 

I ** Loog and genenlly it wm believed that RoiBaa law had 
fallen with the emplre to be resuscitated in the twelfth century by 
the discovery of a manuBcript of the Pandects found at Amalfi. 
This is the enror that M. Savigny has wiahed to disnpate. The 
demonstration ia convincing, and his end fully attained.'' — Guizot, 
Hist of Civilization, (Bogue'8 European Libiary,) sect xL vol. ii. 
p. 2. Por apedmena of the old belief, aee Robertson» Charlea V. 
sect i. 7, and note xzy. ; Hume, Hist of EngL, ch. 23 ; Blackatone, 
Tol. iL ch. iy. 

^ Thia ia espeoiaUy true of Blackatone, who often talka aa if 
there were nothing Roman in the eommon law : yet saya diatinotly 
that ita claim to be eonaidered indigenoua ** mnst be understood 
with many graina of aUowance/' (Introd. to Comm., p. 64,) and 
eyen giyes inatances of doctrines found in it of Roman origin. 
VoL iL pp. 64i, S2S. Ct alao pp. 22, S6, of the Introduotory Lec- 
^ures in yoL L 
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Jam vero, ut ad institatam tandem revertar^ credo 
eqiddem e republic& esse^ ut Bomanfie leges iteribn in 
manus litterarum studiosis tradantur; idque tres ob 
causas prsecipue : primiim^ qubd leges sint unse om- 
nium optinue; deinde^ qubd totius fer^ Europse com- 
munes ; deuique^ qubd ex his tanq\iam principiis An- 
gloram jura aUqu& salten ex parte, ne dicam maxmft, 
videantur originem traxisse. 

Primiim igitur, juris Bomani virtutes quibus verbis 
possim exponere ? quid est, quod in tant& laudatorum 
copi& inauditum me allaturum sperem ? Fossum sex- 
centa'^ vobis testimonia citare nominibus satis honestis 
commendata ; veriim, ut de cseteris conjecturam facere 
possitis, quse prsestb sint imum tantiim et alterum ap- 
ponam. Dicuntur reges Erancorum® edixisse^ ut ii 
qui legibus Bomanis in judiciis nusquam uterentur^ 
ediscerent tamen apud Academiam, qubd efEata^ merse 
rationis essent litteris mandata. Invenio alios^ qui 



^ See a large coUection of this kind in Taylor'8 Elements of 
the Civil Law, pp. 136-7. 

* ** Philippe-le~Bel fit enseigner les Loix de Justinien, seulement 
comme Raison dcrite dans les paix de la France qni se gouvemoi- 
ent par les Cotltumes." — Montesquieu, Esprit des Loiz, liv. 
xxviii ch. 42. Cf. also Hallam'8 Middle Ages, yol. iii p. 617» 
(London, 1819.) 

' Even Blackstone allows the excellence of the ciyil law '* as a 
collection of written reason." — Introd. to Comment., § 1. p. 5. 

1 Damhoud, Prax. Rer. Civ., c. 12. [quoted hy Taylor, p. 187.] 



confinnent, " ita jnstum et seqnum visam esse omnibus 
ji]|j3 Bomannm^ ut qni Bomanis legibus non tenentur^ 
iUud tamen tanquam Jlquitati NaturaU maxim^ con- 
sentaneum seqoantur, et suas leges per has interpFe- 
tentur/^ ; Non dubitaverunt alii' jurisprudentiam 
Bomanorum Grsecis omnibus philosophis anteponere ; 
quibus videtor Tullius' ipse magnificam iQam sen- 
tentiam pndvisse. Eidem non spemendi vir ingenii 
Melanchthon* asserenti suJE&»gatus est^ '^Bomanas leges 
natnrffi maximd omnium consentaneas esse/' addidit- 
que° de suo^ '^in iis tot exstare gnomas quot leges^ 
erutas ex intimis sapienti» penetralibus, ex doctissimia 
Foetarum^ Qratorum^ et Philosophorum monumentis/' 
Haud scio an magis apud nostros illius' viri valeat 
auctoritas^ qui^ quum nec juiis esset ipse nec sapientise 
rudis^ pro thesauro sapientiffi jus civile habuit. Sed 
quid plura adducamP quum referti sint horum pree- 
coniorum hbri onmes; quum idem fere sonet gens 
omnis, omnis a&tas^ onme Utterarum genus. Constat 
autem in turb& acclamantium summo hoc consensu 

» Gravina, Pwet ad Origg. Jur. Civ. [quoted by Taylor]. Cf. 
Melanehthon» Oratio de Legibua, pp. 30, 31. (Paris, 1534.) 

• De Oratore, Ub. L ch. 46. " Fremant omnes Ucet,'' &c. 

* De Legibns, p. 28. 
" Id., p. 38. 

« Hooker, Pref. to EccL Pol., ch. yiii § 4. ** Great cause I see 
there is to wiah that more encouragement were given " to the studj 
of the dyil law, <<aa weU for the tmguiar treaturei of wUdom 
ikerem cimiained, as," &c. 
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approbari^ mazim^ omniuin Bomanas leges {equum 
illud quod appellaat et bonnm ledolere, ut ex. juie na- 
turali apertissimd peti videantui. Quod qn& latione 
fiictam sit, opene pretium fortasse esrit disserere, quum 
pnesertimy dign» sint jurisBomani origines, qu» cujus- 
vis oculos et mentem in se convertaiit. 

Natmn* scilicet inter discordiam civinm in seditione 
ssevissim&^ immb nonnnM ex parte ab hominibus* per- 
ditissimis descriptum (ut omittam illud^ qubd contra^ 
naturam et mores ex gente dissimillim& in Urbem 
perhibetur venisse) augebatur identidem legibus^ ple* 
biscitisque per vim^ per coitiones, interdum etiam per 
^audem latis, magistratuum annuorum edietis, doc 
tomm bominum temeraiiis interpretationibus. Inde, 

y " It is certainly worth enquiry how a state that tiU the time of 
Augusttts was always at war with its neighbours, or distraoted by 
intemal struggles, laid the foundation of so many just and useful 
rules forthe reg^lation of the ordinary concems of life." — Long, 
Two Discourses, &c. p. 53. 

' Livy calls the twelve tables " fons omnis publici privatiqiie 
juris ;" it is not of course meant to assert that the Romans had no 
customary law before : they were the fraits of the nine years con- 
test ( A.U.C. 292 — 300) about the Terentilian rogation. 

* Such as AppiuB, Oppius, and others in the second decem- 
virate. 

^ On the embassy to Athens see Long, Two Discourses, 
pp. 65, 56, and the note to p. 56, 

c For these yarious sources of Roman law (and- especially for 
the distinction between the early lawyers of the repuUie, and the 
privileged exponents of the law under the empire) aee the Digesta^ 
lib. i tit ii. " De Origine Juris." 
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postqnka Urbft dominum aooepit, juiisconsaltQnim 
responaa jam OoBsaris auctoritate finnata» senatiis-con* 
solta, decreta Frindpam vastam prii^ molem ad im* 
mensum extuMre. Accedebat^ his comes perpetua 
atque interpres legum consuetudo^ cujus vim quum 
nemo adhiuo satis arct^ defiuiTerit^ nemo oert^ tam li* 
center» qi^^km BcmiaDi^ yoluit patere. Neque in his 
rerum miraculis iQud credo prffitemiittendum^ qubd 
temporibus* yitiosissimis probatissimi jurisoonsulti ex** 
stiterant; qubd exstinct& jam et libertate et virtute 
populi Bomani emendatae leges sunt, ordinataB^ abso- 
lutsB; qubd denique Lnperatores^ nequissimi, per* 
multis rebus optim^ constitutis, memoriam sui nonin. 
honestam in jure civili reliquerant. Exemplo est, ne 
plores appellem^ Caracalla iste^ cujusnomen abominari 

* See Julian, Dig. i 3. 82. 1. [qnoted by Taylor, p. 241.] " In- 
yeterata consuetudo pro lege non immerito custoditur. Nam cum 
ipfl» Leges nulli alift ex causft nos teneant, qu&m qu5d judicio 
populi recepts sunt, meritd et ea qus sine uUo sczipto populua pro- 
bavit, tenebunt onmes. Quare recHsrimi etiam iUud receptum ett, 
ui taeito amseneu omnium per desuetudinem abrogetUur» 

* In unbroken succession through the confusion of the civil 
wars and the comiption of the empire from Q. Mucius Scaevola» 
who was consul in the year B.C. 95, to ModestinuSy who seems to 
have been alive A.D. 239. See Long, Two Discouraes, p. 71. 

' " Under the weakest and most vicious reign the seat of justice 
was filled by the wisdom and integrity of Fapinian and Ulpian: 
and the poiest mateiials of the Code and Pandects are inscribed 
with the names of Caracalla and his ministers."— Gibbon, Decline 
and Fally ch. xHy. 
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onmis didicit posteritas. Postremb^ vero ex hoc 
acervo ingenti tam varisB tamque indigestsb materise 
conflatnm est corpus^ illnd qnod dicitur jnris Jnstini- 
anenm^ in quo qu8Bcunque possint reprehendi vitia^ 
liaud facil^ tamen quisquam negaverit^ perfectissimam 
post homines natos juris descriptionem contineri. 

Quid ergo dicemusf quibus de causis putabimns 
evenisse^ nt harum legum utilitas tam late pateatp 
An prseckrS. quMam ingenii dote et quasi acie mentis 
sagacissimd. ipsum^ illud justum ab initio perspexisse 
BomanoSj quod Flato quseritabat; qnod qnum semd 
scripto monstratnm esset, probari cseteris gentibus iu 
setemum necessarib deberet ? Equidem sane multum 

abest ut diffitear et singulari qu&dam leges condendi 
facultate usos esse Bomanos et ingenium illud simplex^ 
forte^ masculum^ tam ad definienda jura qu^ ad in- 
jungenda orbi terrarum natum: idem tamen credi- 
derim^ non de suo soliim eos^ quamvis inexbausto^ penu 
prsecepta illa atque elementa hausisse justitise^ propter 

fi The Institutions of Gaius, the ''Edictum Perpetuum'' of 
Hadrian, and the Gregorian, Hermogenian, and Theodosian codes, 
have heen passed oyer here, as partial, unauthorized, or not of last- 
ing yalidity. 

^ A title inyented hy Justinian himself (Cod. 5, tit 13. s. 1.) It 
comprises his Codex, (first puhlished A.D. 529, repuhlished with 
corrections A.D. 534,) ItutUuiiones, (A.D. 533,) Pcmdecta or 
Digesta, (533,) and Novella, (issued later, and coUected after his 
death.) 

* a^odliuuoy, rh tVhs, r^y I1i4w, &c. 
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qu8B jus Bomanum pro jure gentium haberi solet. 
Quippe'^ prsetores qui jus tillm civibus tillm peregrinis 
domi forisque dicturi essent^ ea edicta debebant pro- 
ponere^ quse diversanun gentium conditioni accom- 
modata essent : quod ut facerent^ transcurrere eos et 
quasi exsuperare juris Quiritium limites oportebat^ quo 
nemo^ fere tenebatur unquam nisi civitatis munere idem 
uteretur. Prsetere&^ quum ex legibus alienis^ judida 
in provinciis exercerent^ fieri non poterat quin^ si quid 
aliquo in genere eequiiis apud socios qu^ Somse con- 
stitutum esset^ id quasi civilis scientise incrementum 
domum secum ad suos reportarent. Quamobrem prse- 
torum edictis existimandum est latiora jura in Urbem 

^ For this yiew of the efiect on Roman law of the prsBtorian 
jurisdiction, see Long, Two Discoursesi pp. 62*— 66 ; esp. p. 63 : 
** It is to the extended intercourse of the Roman with other people 
that we must attrihute the deyelopment of that part of their system 
which consisted in the admission of those rules which the common 
understanding of mankind in all ages and in aU countries has recog- 
nised to he right, or just, or equitahle." Again, p. 67 : " By an 
acknowledgment and reception of universal principles the Roman 
system obtained a practical adaptation to all useful purposes." 

> See e. g. in proof of this, Livy, b. iz. c 43. ** Hernicorum 
tribus populis .... quia malueruni quam eivitatem, suae leges red- 
dits.'' 

"* For examples of this see the Orations against Verres, e. g. 
act ii. lib. ii. c 37. " Sthenius postulat, ut cum secum sui ciyes 
agant de litteris publicis corruptisi ejusque rei legihus Thermita- 
norum actio sit ; cum senatus populusqne Romanus Thermitanisi 
qudd semper in amiciti& fideque mansissent, urbemi agros, legesque 
Buas reddidisset" 
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pervenjsse^ ebqae latiora, qub latiils imperium exten- 
debatur ; donec e5 usque ventum esset, ut quum im- 
perium Bomanorum^ quod illi magnific^ mentiebantur, 
ad universum orbem terrarum pertineret, jura etiam 
omnium gentium jus unum B(»nanum complecteretur. 

HacteniLs quse fiierit legom Bomanamm prsdstantia, 
et quam originem habuerit^ indicavi: venio ad id, 
quod posui^ totius eas EuropsB communes esse. 

Invenio igitur tum quum barbari ex diversis parti- 
bus in orbem Bomanum irrupgre, omnes fere homines 
qui in provinciis habitabant communi" nomine Bo- 
manos appellatos legibus etiam Bomanis paruisse. 
Postquam enim propter diutumitatem imperii con»- 
nubiis commerciisque mores Itali in ultimas regiones 
divulgati essent/ confasoque gentium discrimine pro- 
prisB illjE leges obsolevissent, quas olim sibi quisque 
populus victorum beneficio retinuerat, civitatem® Cara- 
calla onmibus ita communicavit^ ut qusecunque oppida 
in provinciis essent, conditione municipiorum frueren- 



A For examplei in the kingdoms founded by the BurgundianSy 
Franks, and Yisigoths, the conquered provincials were caUed, in 
contradistinction to the invaderSi not 6aulS| CEduanSi &c. ; but 
Romans. See MontesquieUi Esprit des Loix, liy. xxviii. ch. 2, 3, 
&c : also Guizot, Hist of Civilizationi sect. zi, &c. ; and the 
ancient laws cited in both authors. 

" Smith's Gr.and Rom. Biograph. and Mythol. Dict.| art. '^Cara- 
calla," where however it is suggestedi that Caracalla^s measure had 
been in the nudn anticipated by M. Aurelius. 



15 

tur. HisP autem non solum comLpto imperio l^om 
Bomanaram usum victores novi concedebant^ veriim 
etiam quum^ populos suos instruere legibus barbaro- 
rum reguU cogitarent et consuetudines patrias in 
modum quendam atque ordinem describere, curabant 
iidem ut Bomanse etiam leges in unum coactse profer- 
rentur, qub certior utrique populo norma juris ac ju- 
diciorum constaret. Itaque memorise traditum est> 
ante incboatum Justiniani opus tres' juris Bomani co* 
dices a regibus barbaris esse editos : quorum unum' 
fiomsB Tkeodoricus tam Ostrogothis suis qukn Italis 
observandumpromulgavit; alterum*EomanisinAqui- 
tani& et in GaUi& Narbonensi habitantibus Alaricus 



P For one of many examples see the Preface to the Law of the 
Burgundians, (Guizot, Hist of Ciyil., sect. xi.) <*We order that 
Romans be judged according to Roman laws, as was done hy our 
ancestors.'' But in point of fact in those times all laws were 
/)«rcona2 andnot territorialin their authority, followed races and not 
countries. See Montesquieu, Esprit des Loix, liy. xxyiiL ch. 
1], &c, 

1 Guizot, Hist. of Ciyilization, sect xi. ; also Smith'8 Biogr. 
and Mythol. Dict., art. " Justinian/' p. 666. 

' Long, Two Discourses, &c. p. 81. 

> ** The ' Edictum' of Theodoric was promulgated at Bome A.D. 
500, and intended both for the Eaat Goths and his Roman subfects" 
Long, ihid. This is a singular exception to the rule of distinct, 
parallel codes. 

t ««The 'Breviarium Alaricianum/ which was compiled'' for 
the use of his Roman subjects "by command of Alaric II. 
king of the Visigoths, was promulgated A.D. 606."— Long, ibid. 
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Gk)thoram stiipis alterins ductor; tertium^ Bcu^an- 
dionum reges. Exinde qub magis bini populi in unum 
coalescebanty una^ etiam lex indies^ unus mos fiebat : 
in quo nemo^ ut opinor^ admirabitur, priores^ fere 
semper Bomani juris partes fdisse; quum antiquseillse 
barbarorum leges rudes plane atque inconditse essent^ 
nec quidquam' fer^^ quod magnitudini negotiomm 
conveniret, de pactis conyentis, emptis venditis, locatis 
conductis^ cseterisque hujusmodi definirent. 

Sed quum longum sit singularum gentium annales 
repetere^ uno verbo dixerim^ ante susceptom Carolo 
Magno Somanorum imperium eas consuetudines apud 
Longobardos*^ (nedum in cseter&ItaM)^ apud Gothos^ 
in Hispani&y apud Francos Gallise^ jam omnis domi- 
nantes invaluisse^ quse colorem ver^ Bomanum pr» se 

" " The ' Lex Romana,' was compiled for tlie use of the Romaa 
subjects in the Burgundian kingdom, between A.D. 517 and A.D. 
534."— Ibid. 

* For the progress of this change see Montesquieu, Esprit des 
Loix, liv. zxviii. ch. 4 — 12. 

7 " In this fasion of the two societies, in proportion as it waa 
brought about, the Roman element dominated more and more.'* 
Guizot, Hist of Civilization, sect. x. 

* On the disproportion between the spaces occupied by penal or 
criminal and by civil legislation in, for example, the Salic, Bipuarian, 
and Burgundian codes, see Guizot, Hist of Civilization, sect ix, x. 

* Montesquieu, Esprit des Loix, liv. xxviiL ch. 6. 

^ Guizot, Hist. of Civilization, sectt viii, x. In A.D. 542, the 
Visigoths retained Langnedoc only on the French side of the 
Pyrenees. Cf. for Spain Hallam's Middle Ages, vol. iiL p. 516. 
Also Long, Two Discourses, p. 92, note. 
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fenent. Exdpio^ publica illa judicia^ qoibus vis, fbr- 
tnm, cseteraqne delicta vindicarentui : quo in genere 
hand scio an nberiora paull6 barbaromm faecint in- 
genia; nulH cert^ hamm gentium, quibuscum vivimus, 
pais ista BfOmani juris tam accepta videtur unquam 
foL qukm reUqu». Quibus<^consuetudinibus quum 
codex ille JustiiuaDi sapervenisset^ qm (seu notus fa- 
erit in Eiirop& anteh^ seu delitaerit®) anno demum 
postedi tercentesimo Bonomse publice' legi coeptus est, 
apud nonnullos statim in judiciis proferebatur^ et auc- 
toritatem omnem legis obtinebat. Eeliqua^ autem 



^ " A large part of tlie Roman law is not directly applicable to 
modem purposes, such as the law relating to crimes and pnnish- 
ments," and in general that which was caUed ' Publicum Jus' as 
distinguished from *Privatum.' Long, Two Discourses, pp. 
39,40. 

^ ** Quand la compilation de Justinien parut, elle fut reyue dans 
les Provinces du domaine des Goths et des Bourguignous comme 
Lai^ecrite, au*Iieu que dans Tancien Domaine des Francs elle ne 
fut que comme Raison^dcrite,** — Montesquieu, Esprit des Loix, 
liv. xxviii ch. 12. 

• See Hallam*8 Middle Ages, vol. iii. p. 513, and Smith*s Bio- 
graph. Dict, art " Justinian.'* 

' Imerius is said to have been the first lecturer in the civil law 
at Bologna in A.D. 1137. Long, Two Discourses, p. 84. Robert- 
son, Charles V. sect i note xxv. 

s <* In some countries of Europe the Roman law was adopted as 
subsidiary to their own municipal law ; and all cases to which the 
latter did not extend, were decided according to the principles of 
the former. In others the maxims as well as forms of Roman 
jurispradence mingled imperceptibly with the laws of the country, 

C 
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Europ&^ tametsi foro careret^ tameii; quinn smninft in- 
dnstri& a doctissimo quoque tractaretur^ non poterat 
quin juri non scripto pennagnum momentum faceret. 
Quid de Germama^ dicamP quee quum maYJTnft ex 
parte Eomanse nunquam ditionis fiiisset^ leges^ tamen 
Somanas suft sibi sponte adscivit. Initia rei Lnpe- 
ratores^ fecere ; deinde singulse nationes^ prout cuique 
usui fore videretur, sive prsetermissum aliquid in legi- 
bus patriis sive iniquiiis sive obscuritLs positum esset^ 
supplementa hinc^ auxilia^ interpretationes petebant. 
Exemplo sit id, quod apud Melanchthonem* legitur : 
" Yemaculo quodam jure Saxones adhuc alicubi utun- 
tur^ in quo qukm multa ex Somanis legibus emendata 
sunt 1 Quid foit miniis humanmn^ qu^ quod vetu^re 
Sa&ones^ ne nepotibus amisso patre avita hsreditas 
veeniret ? Correcta lex est in comitiis populorum Ger- 



and had a powerful, though less sensible, influence in impiroying 
and perfecting them." — Robertson, Charles V., sect. i. 7. 

^ " The Roman law forms the acknowledged basis of decision 
in all the Germanic tribunals, sparingly modified by the ancient 
feudal customaries, which the jurists of the empire reduce within 
narrow bounds." — Hallam, Middle Ages, yoL iii. p. .516. 

i Melanchthon. Oratio de Legibus, pp. 5, 29, 36. Long, Two 
Discourses, p. 39. 

^ ** Germany, which was never conquered by the Romans, has 
received through the Gemumic empire the Roman law as its com- 
mon law." — Long, Two Discourses, p. 88. 

1 De Legibus, p. 29. 
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mauisB^ latumque nt deinceps Bomanum jos eft parte 
Saxones sequerentor/' Batavos'" quoque Bomano 
jure solitos esse uti accepimus, Minime° verb existi- 
mandum est^ id me niti ut vobis persuadeam, legibus 
integris aut Tbeodosii aut Justiniani nationes se bar- 
baras addixisse : quod contra multa modis multis pro 
gentimn^ regionum^ temporum diversitate novari de- 
buerunt. At mibi quidem videntur (ut paullb auda- 
citLs loquar) populorom Europseorum leges quasi ex 
corpore Bomani juris pullulavisse : quod quum a bar- 
baris de Capitolio dejectum esset, Homerico iUo Gi- 
gante majus^ non septem® mod6 jugera sed totum 
orbem terrarum immens& mole desuper urgebat. Hinc^ 



*" See a citation from Van Leeuwen, by Blackstone, IntrocL to 
Comment. § 1. pp. 14, l^ : also Long, Two Discourses, iiote on 
p. 92. 

n '* In perpetuating itself the Roman law altered ; after haying 
been written, the barbaric laws were peryerted. Both are among 
tbe number of the essential elements of modem society ; but as 
elements entering into a new combination." — Guizot, Hist of 
Civ., sect xi. sub fin. 

o 'ETrrk 8* Mffx^ v4K€$pa jr^ffdov* II. ^. 407. 

P "Hodie jus civile Romanorum quasi gentium quoddam jus 
commune apud totam fere Europam obserratur, utique in quibus 
causis proprise leges et consuetudines deficiunt." — ^Vinn. Comment. 
ad Inst. [quoted by Taylor, Civil Law, p. 137.] See also Himie, 
Hist of England, ch. xxiii. Robertson, Charles Y., sect i. 6 — 7, 
and notes xxiv, xxv. Blackstone, vol. i. pp. 5, 15, 18 ; vol. ii. p. 
424. Hallam's Middle Ages, voL iii. pp. 516, 620. Long, Two 
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urbium conditores jnris regulas^ hinc principia^ lunc 
etiam interdum verba legum formulasque hausgre : 
qusB quum posuissent quasi fondamenta, his qui suc- 
cesserunt quantum de suo in l^um tabulas intulerint^ 
non nostri est instituti disquirere ; quum nisi ad unam 
omnes abrogatae essent antiquse leges^ et exulare jussi 
cum libris suis istius juris periti^ non potuisset labes 
originis BomaDCB tam penitus infixa aboleri. 

Jam vero, ut ad id tandem aggrediar, quod cupi- 
dissim^ a me exspectari sentio^ quid de Angli& existima- 
bimus P an hsec aU& in caus& est^ ali& caeterse Europ» 
partes ? Namque^ ut jus civile meritb efieratur laudi- 
bus voceturque non Bomanum solilm sed etiam vel 
Europseum vel gentium^ parum tamen prseconia ista 
ad rationem meam probandam sufficient^ siquidem 
nihil omninb cum nostro jure commune habeat. 

At verb et<i proprium quiddam pr» se ferunt nostri 
hujusce juris origines, quod non in reliqu& Europ& 
inveniatur^ et^ esedem tamen nonnullam contagionem 

Discourses, pp. 89, 40, 84, 85, 92, &c. &c., esp. 22 : " The best 
part of the Roman law became, and is, universal." 

4 The difierence between the cases of Enghind and other Euro- 
pean countries is taken to be this. In them usually two systems 
of law existed side by side — tiften in writing — a Roman and a bar- 
barian : from the coalition of which resulted the Roman-like laws 
of the continent. In England it is supposed, that the Saxon codes 
stood alone, and in consequence the Roman element came in en- 
tirely /rom without, through clerical legislators and lawyers. Cle- 
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ezempli Bomani admiserant. Non enim duabns gen- 
tibus reges Saxonici jus debebant describere^ sed suis 
solikm popularibus; quippe Biitanui veteres aut ad 
intemecionem deleti aut in ultiipas regiones insulse re- 
jecti erant : quamobrem nulla hic^ ut in aliis vidimus^ 
Bomanarum legum isuciA est promulgatio^ nec duplex 
quasi fondamen jactum^ unde mistarum consuetudinum 
moles aliquandb oriretur. Aderant tamen scribendis 
legibus^ immb ipsi scribebant^ derici' (licet enim in 
re TuUio inaudit& verbum minim^ Ciceronianum pro- 
ferre) ; qui^ quum Som» plerique nati essent^ Eomanis 
certe omnes litteris imbuti^ neque in ordinando jure 
neque in definiendo neque in edendo tam religiosi esse 
poteranty ut inclyta illa prudentise monumenta nun- 
quam omninb respectarent. Argumento sunt tituli' 
illi magnifici^ quibus reges suos decoraverunt, usitati 

lical iDfluence has not been mentioned in speaking of the rest of 
Europe, because it i?as not the only or even primary cause of the 
Roman colour of European law : though it doubtless contributed 
greatly to that result, as the clergy of all Europe was one corpora- 
tion, and equaUy interested in the Roman law. Burke considered 
" the Roman law to have utterly expired in this island together 
with their empire, and that too before the Sazon establishment^' 
Abridg. of £ng. Hist, b. iiL ch. 9. Spence seems to suppose 
that the Britons were not exterminated, nor aU remains of their 
laws utterly swept away. Equitable Jurisdiction of the Court of 
Chancery, voL i pp. 4, 10, &c. So also Long, Two Discourses, 
p. 87. 

' Burke, ibid. Spence, vol. i. pp. 10 — 19, &c. 

* "Imperator/' "Basileus," &c. Spence, voL i. p. 11. 
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quidem in aiil& Csesarom^ G^rmanorum veterom liber- 
tati parum convenientes. Sed tamen uon est^ cur 
titulos diligentius ponderemus: quum et complura* 
prudentisB Eomanee efiata ad verbum a Saxonibus ex- 
pressa inveniamus^ et vetus sane auctor Beda<^ pri- 
mum' Angliffi legislatorem doceat ^^judiciorum decreta 
juxta exemplai Eomanorum cum consiUo sapientium 
constituisse/' Et fontem quidem, ut opinor, indi- 
cavi, unde primam originem habuit quodcunque juris 
Eomani h&c in repubUc& observatur : non vetustas 
iUa. leges dico, qu^ quamdiu valuerint incertum est 
(etsi incredibile sit penitusy omnia Normannos ever- 
tisse)^ sed clericorum potiiis auctoritatem. Nam quum 
annis poBue sexcentis' ab Augustini adventu nemo* 



^ Burke, (ibid.) enumerates three such ; viz. 1. '*Jus- 
tum est ut proles matrem sequatur." 2. " Negatio potior est 
affirmatione." 3. '* Possessio propior est habenti qu&m deinceps 
repetenti." 

^ Hist Eccl., ii. ch. 5. [quoted by Spence, p. 11.] 

« Ethelbirht, king of Kent, A.D. 596—623. 

^ Contrast on this point Blackstone, vol. i. p. 17, and Burke, 
Abridg. of Eng. Hist, book L ch. 9. 

' That is, till the contest between the civil and common law in 
the thirteenth century bred a school of lay lawyers. See Black- 
stone, voL i. p. 19, &c. 

• ** Law now" (in the time of William the Conqueror) ** became 
a science, which at first feU entirely into the hands of the Nor- 
mans : and which, even after it was communicated to the English, 
required so much study and application, that the laity in those 
ignorant ages were incapable of attaining it, and it was a mystery 
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ferd laicus litterarum studiis opeiain insumeret^ neces- 
sitate magis qu&m consilio factum est^ ut et inter- 
pretatio legum et administratio ad derum pertineret. 
Orabant hi causas^ hi judicabant; hi; si quid novi 
statuendum esset, in consilio erant regi; si promul- 
gandum^ senatui intererant; si mandandum litteris^ 
scribarum munere fungebantur. Somano autem jure 
iidem qukn valde delectarentur^ tildn ex^ e& necessi- 
tudine quse iis cum BomS. erat conjectare licet^ tum 
plurimis<^ indiciis demonstrare. Namque^ ut eos solum 
adducam^ qui provinciffi Cantuariensi prsefiierunt^ Lan- 
fhmcus<^ quidem prii^ qukn in bec regna venerit, in 
GaHid. jus Somanum publice legisse fertur: Theo- 
baldus*^ autem et Justiniani libros secum in Britanniam 
invexit> et inclytum illum Thomam'^ qui sibi olim 
successurus erat^ Bononiam ad Imerium misit. Idem 
Vaccarium^, doctum hominem^ hfic in urbe perhibetur 
constituisse, qui juventuti jus civile traderet : ex quo 

almost solely confined to the clergy, and chiefly to the monks." 
Hume, Hist of Engl., Appendix ii. Cf. Blackstone, yoI. i p. 17. 
Robertson, Charles Y., sect. L 6. Spenee, yoI. i.p. 14. 

^ Borkei Abridg. of Eng. Hist, b. i. ch. 9. Spence, vol. i. pp. 
16, 17. 

c Robertson, Charles V., note xxiv. 

* Long, Two Discourses, pp. 85, 86, and the note. 

«Ibid. 

' Thomas k Becket. Ibid. 

V Ibid. But see also Hume, Hist of Eng., Appendix iL Black- 
stone, vol. l p. 35. Robertson, Charles V., note xxv. 



24 

qnadmgeutoa'' ferme annos in Acadeiai& iiostr& Btadia 
istft 8nimn& ciun lande vignerunt. 

Et prim& qnidem caatiilB agebant derici, atque 
agreatem' illam vetenim legum feritatem ad exempla 
meliora sensim lefingebaDt: postek autem qnibQ 
nomen Jostimanei codicis in Eiirop& percrebroisset, 
apertiiia grassabantnr, necnon ipsis in jndiciis inter- 
dum auctores Bomanos adhibebant. Tum" demnm 
a proceribus reclamatum est: qui qaim jus illud, 
quod suo in foro usurpabant derici, distare pauUuli^ 
a Bomauo sensissent, jamdin verebantur, ne foro etiam 
regio Justinianus majomm institata pelleret. Itaqiue 
interdictnm, ne quis libros Bomanos in judiciis ap- 
pellaret: vicerunt tamen clerici, ut' et ecclesiasticis 
et academicis in litibua auctoritatem anicam jus civile 

^ The sCiidy «lemg to have begun to decline st the commtmce- 
ment of the RefomiBtiDii. C£ Blackstone, vol. i. p. 21. LoDg, Two 
DiscoiUBes, p. 8T. 

' Htune, Hist. of BngL, Appendii ii. BlBckstone, roL i. pp. 
22, S5. RobertaoD, Charles V., sect. L 6, and notea xxir, xxt. 

k " Though the close cotmection which the clergy fonueil between 
the canon Bnd the civil law, [c£ BobertBon, Cbaileg V., sect. i. 6,] 
begat ajealouBy in tbe l&ity of England, andprerented Ihe Romui 
iprudence irom hecoming tbe niumcipal la« of the country aa 
the caee in many atates of Euiope, a great part of it waa 
etly intiodueed into the ptactioe of the courta of justice." — 
ne, HisL of Eng., Appendix ii. Foi the piotest of the baions 
le pailiament of Meiton (Cemp. Hen. III.) see BUckstODe, rol. 
19: andcC Hallam, Middle Agea, ToL iii. p. 517. 
Blackatone, loL L p. 20. 
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obtineret: idem in iis quoque judidis concessmn, 
qme^ ad res tiim maritinias tiim bellicas pertinerent; 
credo eqnidem^ qubd in hujusmodi causis ]ura gentium 
ssepii^ agi viderentur. 

Factiones" inde duse exstitfire : et primim quidem 
foro se regio clerici sensim subducere; mox edicere^ 
episcopi^ ut ne quis muneris sacri particeps profanis 
illis judiciis adesset^ in quibus videlicet non leges 
eequse, human»^ venerabiles^ sed consuetudines qu»- 
dam plane barbarse dominarentur. Contr^ verb in- 
ventiP sunt, qui jus civile detestarentur^ et consuetu- 
dinibus istis percipiendis se totos dederent: unde 
originem traxit inveterata illa causidicos inter et 
clericos srmultas^ qu& factum est^ ut utrique sibi 



"^ Blackstone, vol. L p. 83. The military courts, and courts oi 
admiralty. 

» Ibid., voL L p. 19. 

** Ibid. Also Spence, voL i. p. 14, note d, who says, '* Innocent 
IV . A.D. 1 252, temp. Hen. III., prohibited the clergy from prac- 
tising in the secular courts." 

V Ibid., vol. L p. 22. The way of magnifying the opposition 
between the civil and common law inherited from them by our 
common lawyers is thus spoken of by Robertson : '* £ven in £ng- 
land, where the common law is supposed to form a system perfectly 
distinct from the Roman code, and although such as apply in that 
country to the study of the common boast of this distinction with 
some degree of t^ectatian, it is evident that many of the ideas and 
maxims of the civil law are incorporated into the £nglish Juris- 
prudence.'' — Charles V., note xxv. 
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voluennt persuadeie^ nihil juri commum quod appel- 
iant cum civili cognatioDis esse. 

Quod tamen qukn longe a vero abhorreat, ex iis^ 
judicari potest, quse in foro nostro quotidie versantur : 
videmus enim non verba tantilm formulasque com- 
plures ex Bomanorom scriptis apertissim^ venisse, 
verum etiam (ut omittam alia) legatorum' jus Gmae, 
donationum ti!lm mortis' causdi tilm propter* nuptias^ 
necnon magn& ex parte id, quod de societatibus'' hodie 
tenetur. FervenSre etiam ad nos duorum^ jurisperi- 
torum libri^ qui quum eodem fer^ saeculo sint editi^ 

4 '* If a man competently acquainted wlth the civil ]aw should 
look into our own» he would first be struck with the great number 
of Latin terms, some used in the Roman sense, some much per> 
yerted from their original meaning. If he examined the rules of 
law, and chiefly those relating to property, contracts, and the in- 
terpretation of testaments, he would often find them the same, 
even if the terms di£fered : and this not only in that part of the 
law called equity, and in the law administered in the ecclesiastical 
courts and some other courts, but also in what we call the common 
law," — Long, Two Discourses, p. 89. 

' Cf. Blackstone, yoI. ii. p. 512, who refers to Bracton for the 
law about legacies, and Spence, vcL i. p. 1 94. 

> Ibid., YoL ii.p. 514. Spence, yoL i. p. 196. 

^ Long, Two Discourses, p. lOOL 

u «Eyery writer on the subject refers to the Roman law as 
formlng iii great part the basis of the existing law relating to part' 
nership.** — Spence, voL L p. 665. 

^ Glanville and Bracton ; for whom see Blackstone, voL L pp. 
72, 22. Spence, vol. L pp. 119, 120, 224, 234. Glanville wrote in 
the time of Henry II. (as is supposed), Bracton in that of Heniy 
II L See Long, Two Discourses, pp. 89, 102. 
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quo clericd primjtm foro cederent^ rationem meam 
videntur vel soli posse comprobare: quare alienay 
verba malim quim mea de iis audiatis. '^Scripsit 
ille quidem de legibus consuetudinibusque Anglise: 
pertinere ergo ad leges Anglicas ea autumat, quse in 
libro suo continentur ; horum vero pars magna a jure 
Homano proficiscitur. Hic autem et dispositionem 
operis sui et sententias plerasque ab auctoribus 
Eomanis mutuatus est: nec dubitari tamen potest^ 
quin magnsL ex parte jus commune nostrum in scriptis 
ejus tanquam fundamentis nitatur ; immb multa^ quse 
in iis inveniuntur, exercemus ipsi hodie et vim penitiis 
abstrusam usu excudimus. Illud etiam ammadverto^ 

7 The foUowing sentences are translated from passages in Long's 
"Two Discourses:" the first sentence, which relates to Glanyille, 
from the note on p. 103 ; the remainder, which refers to Bracton, 
from p. 89, and the note upon it Mr. Long has devoted an 
appendix of some sixteen pages to the investigation of Bracton's 
Treatise as it bears on the Romanizing character of our common 
law. In further confirmation of our debts to the Romans, may be 
citedLord C. J. Holt, [quoted by Spence, vol. i. p. 286, note.] "It 
must be owned that the principles of our law are borrowed from 
the civil law, and therefore govemed by the same reason in many 
things :" and Wood, who in his Preface to a " New Institute of the 
Imperial or Civil Law, London, 1704," [cited by Long, p. 108,] 
thus writes ; " Upon a review I think it may be maintained that a 
great portion of the civil law is part of the law of England, and 
interwoven with it throughout" £ven Blackstone talks of "fre- 
quent transcripts of Justinian to be met with in Bracton and Fleta, 
which indicate that the common law was very near being overrun 
bytbeciviL" VoL i. p. 22. 



28 

qubd ea juia, quse quasi Anglorum propria Biactonus 
tradat, permultilm legibus pbst latis vd sententiis 
judicum mutata siut; eorum autem auctoritati quse 
a Bomanis sumpserit, nihil fer^ unquam recentiorom 
hominum judicia derogaverint." 

Forrb ne tum quidem^ quum adesse litibus vulgb 
derici desiiiereiit^ interclusi sunt omnes aditus^ peo* 
quos posset in jus nostrum Eomauorum prudentia 
permanare. Non jactaverim equidem hic loci Ac- 
cursii' nomen^ fuerit licet tum in jure civili laudatissi- 
mum tum regi illi neque ioauditum neque invisum^ 
quem moris est nostratibus velut alterum*^ Justinianum 
prsedicare. Neque in illo vos tenuerim^ quod, centum 
post annis qi^^ ioiperatum esset Tribonianistis ailen- 

* " The son of Accursius, the last of the Glossatores" on the 
civil law : " he was in England probably from about 1274 to 1281, 
and employed by Edward I." — Long, Two Discourses, p. 84,note. 
C£ Spence, yol. i. p. 131. 

<^ " Edward the Firsti our English Justinian. ** — Blackstone, vol. 
iy. p. 418. 

^ The first assault upon the Roman law in England was made 
by Stephen on the arriyal of Yaccarius : this wi^s quite ineffectual : 
later foUowed the protest against clerical legislation at the parlia^ 
Inent of Merton (temp. Hen. III.) : more tban a centuxy after the 
barons declared (temp. Ric. II.) '' that the realm of England hath 
neyer been imto this hour, nor by the consent of our lord the king 
and the lords of parliament shaU it eyer be, ruled or goyemed by 
the ciyil law." — Blackstone, yoL i. pp. 18, 19. Spence, yoL i 
pp. 108, 109, 346, 347. Long, Two Discourses, p. 86| and note. 
At the last epoch Spence says, ** The judges prohibited it from 
being any longer cited in the common law tribunals." Agiun, 
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titun^ eadem procerum mdignatio^ interdicta eadem 
magistratumn audiuntur; perinde quasi nihil Ste- 
phano regnante^ nihil Henrico actom esset. Namque 
ut longissim^ Bomanorom auctoritatem prorogemus^ 
fatendum cert^ est^ post ammm demillm ab Angli& 
debellatd. tercentesimum in legitimis judiciis nomen 
Bomanum odio atque contemptui foisse. At ver5 
prseter illa legitima aliud^ etiam tribunal erat^ pro 
quo qui sedebat ex sequo et bono^ non ex Anglorum 
consuetudinibus^ judicabat. Qusb res ab origine satis 
tenui profecta tantis deinde incrementis aucta est^ ut 
et infinitam causarmn multitudinem ad se traxerit^ et 
jura ipsa ac leges ex parte non levi flexerit. Et anti- 
quis^' quidem a regibus ad boc bonons fastigium 
perpaud laici evebebantur; nemo ® fer^ ducentis post 
annis qultm Justiniano cseteris judiciis interdictum 



" In the reign of Bichard II. aU resort to the Boman law in the 
common law courts ceased." — ^Vol. i p. 286. 

c The Chancellor^s Court, or Court of Chancery : "the recog- 
nised principles of the decisions in which were honesty, equity, 
and conscience." — Spence, yol. i. p. 339. 

' " Excluded from the common-law judgeships, the ecclesiasties 
stiU kept possession of the high office of ChanceUor, an office then 
(temp. Hen. III.) of little judicial power." — Blaekstone, voL i p. 
20. Cf. Spence, yoL i. pp. 334, 339. 

• For this f&ct see Spence,yol. L p. 347f who considers it a deli- 
herate policy of Edward III., and the kings who followed him, 
necessitated in no small measure hy the ezclusion of the dyil law 
from the ordinary conrts. 
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eiat. B' autem, qai hnic magistratai in consilio 
fataii essent, debebant omnes peritiam soam in joie 
ciyili aeademicis approbavisse. Quorsiim ista P quffiso ; 
msi ut sequum illud et bonum^ quod contra injurias 
csBterorum judiciorum prodituri erant^ ex iis auctori- 
bus possent derivare^ apud quos tot^ prsedara seqni- 
tatis prsBsidia., tanta exempla conigendi legum calmn- 
nias invenirentar ? Nec mirom hsec ita a regibos 
sapientisaimis instituta esse; quum ne ratio quidem 
ipsa^ id uni concedi pateretur^ ut contra scriptum^ 
contra morem^ contra exempla judiciorum ex arbitrata 
suo et opinione incerta utilitati litigantium consuleret. 
Sed de regum consilio quid statueris^ parvi refert; 
obtemperavisse enim rever& jun Bomano eos^ qui h&c 

' The Master of the RoUs, and the Masters in Ordinary, or (as 
they were afterwards called) Masters in Chancery, for whose ori- 
ginal relation to the Chancellor, and required proficiency in the 
civil law, see Spencci toI. i. pp. 359 — 363: Long, Two Dis- 
courses, p. 87, note. " They were appointed ahnost universaUy 
from those memhers of the clerical hody, who had attained the 
degree of doctor in civil law." — Spence, vol, i. p. 711. 

8^ Such were the whole class of " XJtiles Actiones/' as they were 
technically caUed, in the Roman law ; and, in stiU stricter analogy 
to our proceedings iu '* Equity/' the remedies which the Prsetors 
were allowed togive "adjuvandi, vel supplendi, vel corrigendi juris 
civilis causa." Spence, voL L pp. 211-^-215, 419, &c. Long, Two 
Discourses, p. 59, &c. 

^ According to Spence this was strikingly illustrated hy the 
caprice and incompeteucy of the non-clerical, and therefore non- 
civilian, Chancellors, who intervened hetween Sir T. More, and 
Lord Nottingham, vol. i. pp. 712, 713. 
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potestate usi sunt^ ciim qnerelse inaiies SBqualium^ t&m 
etiam gravissimorum sciiptorum^ testimonia con- 
vincunt. 

Neque hsec cuiquam aut levia aut pariim ad rem 
nostram videri debent: primillm enim jura^ plurima 
his olim a judicibus e libris Bomanorum hausta in jus 
nostrum paullatim aut commune aut scriptum recepta 
sunt; cujusmodi est (ne in exemplis molestus sim) 
omnis fidei™ commissorum ratio; deinde^ quanquam 
et ab h6c Bsquh ac csBteris tribunalibus remoti sint 
jamdiu'^ derici et jus civile apud nostros in oblivionem 
venerit^ spiritus tamen ut ita dicam Bomani moris in 
commentariis^ lilis^ qui tantopere celebrantur, rerum 
judicatarum superest. Itaque^ ut horridam illam 
Saxonum antiquitatem omittam^ ut vetera juriscon- 

^ The House of Commons (temp. Ric. II. and Hen. lY.) and 
the common law judges. Spence, yoL i. pp. 343 — 9, and p. 712. 

^ £. g. Blackstone, voL L p. 20. 

i " As the equitable principles on which the court of chancery 
aoted were better understood, they were in great part adopted by 
iht courts of common law.'' — Speiice, voL L p. 713. 

■" Blackstone, yoL ii. pp. 328, 332. Spence, yoL L pp. 442, &c 
Part of this doctrine was brought into the statute law under a slight 
yariation of form by the statuie of Uses, 27 Hen. VIII. 

n Wolsey (depriyed A.J). 1529) was the last of the regular suc- 
cetsion of clerical Chancellors. 

^ The Reportsin Chancery now so yoluminous date chieflj how- 
eyer from Henry VIII. downwards. Some precedents go back as 
far as Henry V. The older ones are " founded in great part on 
the pnetorian or equitable portion of the Koman jurisprudence.*' 
Spence, yoL L pp. 712, 713. 



82 

sultomm monumenta nihil morer, nt ea qnse leges 
nostrse habent cnm Bomanis commnnia ant taceam 
ant casn aliqno simnlata affiimem^ tamen qnid Italis 
debeamus docere nna potest illins seqnitatis ratio^ 
cni^ primi hominnm, ne dixerim soli^ Angli sua jndida, 
prsetorem snnm tribneront, 

At enim rem miram ac psen^ incredibilem narravi, 
qni majores nostros fatear jns civile plns semel detes- 
tatos esse, et persnasisse sibi nihil esse ei cnm sno 
commnne^ eosdem tamen conJSrmaverim novem*i fer^ 
ssecnla hanrire qnicquid usui esset ex eo consnevisse. 
Ferinde qnasi hsec sibi pariim constent: attendite 
enim, qnseso^ paullisper^ dum id quod sentio exponam. 
Causam igitur variae illius fortunse^ qn& usum est h&c 
in repnblic& jus civile^ in nomine^ non in re^ sitam 
esse video : quod qnum aliis acceptum^ aliis suspectum 
esset^ gratiosum ali^^ ali^s invidiosmn^ ii' qui Bomana 
omnia venerarentur, intulerunt jus istum, fovemnt, 
celebravemnt ; ii antem, qui Fontificum Italomm 



P " This distinction between law and equity, as administered in 
difierent courts, is not at present known, nor seems to have been 
ever known in any other country at any time." — Blackstone, vol. 
iii. p. 49. 

4 Sc. from about 600 to about 1500 A.D. 

' Blackstone, Tol. Lp. 18, &c. Spence, voL i pp. 16, 17. "Such 
was the admiration in which eyery thing Roman was held by the 
Christian priesthood, that it was extended eren to the pagan 
writers." 
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jugam aut* fastidireiit aut* penitiis excussissent, re- 
piehenderunt, exagitaverunt, denique verbo tenus pro- 
turbaverunt. Qubd vero re&pse tot casibus nomine 
tantihn dissiniulato superfuerit, et quasi h6c in solo 
firmiter radices egerit, id singularis** ejus sequitas atque 
utilitas eifecit. 

Nec mirom in procellis istis et quasi temporum 
fluctibus, quibus tota fer^ Europa tercentis abhinc 
annis jactabatur, titm alia multa tum etiam juris' 
civilis scientiam interiisse. Quippe homines novitate 
rerum perculsi, quum nuper se e tenebris nigrse cujus- 
dam et voraginosse Charybdis in lucem ac libertatem 
crederent evasisse, quodcunque Bomam referret, quod- 
cunque prions sevi studia, aversabantur et summis 
viribus nitebantur eflEiigere. Nos vero, ad quos non- 
nisi historicorum scriptis motus hi animorum per- 
venere, quid est qubd dubitemus exempla ea, quse 
usui futura sint, qu^vis ex setate repetere ? quid est, 
qubd^ in tenebiis, ut aiunt, diutiiLs operemur? quid, 
quod, eay jura quum tractemus quse ab antiquitate 

■ Edward III. and his parliament. Spence, yoL i. p. 346. 

' Those who Uved under Henry VIII. and again under Eliza- 
beth. Spence, vol. i. pp. 462, 347. 

n Hume, Hist of £ngl., chap. xxiii 

' A fanatical prejudice agsdnst the Roman law (and that quite 
as much because it was law as because it came from Rome) is 
attributed by Hooker, (Pref. to Eccl. Pol., ch. viii. § 4,) to the 
Puritans ; by Melanchthon, (De Legibus, p. 580,) to some of hit 
own countrymen. 

1 Long, Two Discourses, pp. 90, 9 L 

D 
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pradentissim& propagata sint^ pradentiam omnem 
(quantum liceat) et quasi mentem ac voluntatem anti- 
quitatis ejus nolimus explorare ? 

Jam verb, ut concedantur mihi tria illa quse initio 
posui^ inquirat fortasse aliquis, cuinam ordini civium 
hsec studia velim commendare: utrum omnibus? an 
solis jimsconsdtis? quum mnltos quidem Tite su» 
institutum a nostrd. ratione avocet^ jurisconsulti autem 
periculum sit ne, si ad leges inter se contrarias adver- 
terint animos^ quid suum^ quid Bomanum^ in re 
qu§que, interdum obliviscantur. Equidem sane ea 
valde demiror, quibus centum abhinc annis vir* doc- 
tissimus^ qphn. utilis esset in omni vit& juris scientia^ 
academicis nostris ostendere conatus est; nec magni 
laboris fore arbitror eadem fer^ ad meam causam accom- 
modare. Yideo autem in civitate nostr& duo potissimum 
esse genera hominum^ quibus sperem hsec studia uber- 
rimos &uctus allatura esse : quorum alterum in respon- 
dendo de jure atque in causis orandis versatur^ alterum 
in ferendis legibus^ jubendis^ antiquandis^ corrigendis. 

Et de illis quidem haud sdo an verecund^ mihi et 
dubitanter dicendum sit^ quum ipsi quid su& intersit 
et possiut et velint^ dijudicare: quanquam homines 

■ Blackstone, in his first introductory lectnre. 

* Perbaps the recent appointment of a reader on jurisprudence 
and the civil law by the Society of tbe Middle Temple is sufiScient 
evidence of the present judgment of the profession. See the be- 
ginning of Long^s Two Discourses. 
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satis doctos ssepissiine queri intelligo^ qubd et^ in ju- 
diciis plerseque qusestiones ad res ante judicatas, non 
ad juris principia, revocentur, et peritia*^ omnis hujusce 
8evi in exercitatione videatur consistere. Qubd si 
Eomanis in legibus major lucet sequitatis ratio, si 
elementa juris omnis, si principia qusedam et quasi 
semina Anglorum jurisprudentise continentur, non 
absurdum fuerit, ut opinor, suadere, ut his se priis 
isti litteris imbui patiantur, qu^ ad nostrorum libros 
et consuetudinem judiciorum accedant. Nec metuam 
equidem ne is, qui Eomana didicerit, ambigui juris 
errore inter agendum aliquandb decipiatur : nam et in 
iis levioribus, quoe, quum idem de principiis senserint, 
possint alise aliter civitates constituere, novissima quse- 
que definitio antiquioresmemoriapelletj et, ubicunque 
Angli longius a sententia Eomanorum recesserint, si 
benfe novatum sit, virtute suorum arrectus animus 
tenebitur; sin miniis, oblivionis metum tollet indig- 
natio. Neque inutile quisquam duxerit, in nostra 
prcesertim civitate, in qu^ partes tam magnse juris- 
peritis in legibus interpretandis tribuantur, e& eos 
copiS, sequiorum exemplorum instrui, ut legum patri- 
arum vitiis et sciant et cupiant subvenire. 

Alterum autem genus eb tangam audentiis, qub 

^ Hallam, Middle Ages, vol. ii. p. 469. 

^ See Loiigy who does but echo a complaint made by Blackstoue 
B century aince. Vol. i. pp. 30 — 32, &c. 



86 

minus cert& aliqa& disciplin& instituere se et parare 

ad munus suum capessendum consueverint. Ced5 

enim^ ei^ qui ad rem publicam accessurus sitj eru- 

ditione nuM opus esse putabimus? perinde quasi 

(quod in poetis celebratur) nascatur senator^ non fiat. 

Contra vero illius omnis doctrinse^ qu£e ad vitam homi- 

num moresque pertinet^ nulla fer^ pars est^ quam non 

deceat senatorem^ perpaucse^ quas non oporteat teti- 

gisse. Quid philosophiam loquar ? quid historiam P 

Mei certe officii magis proprium est jurisprudentiam 

nominare : in qu& parvum est^ ut suse quisque patrise 

instituta perspexerit ; illa majora^ ut formam et tan- 

quam faciem sequitatis cognoverit, ut exempla optima 

legum condendarum teneat, ut jura*^ gentium extera- 

rum etsi latius pateant summatim tamen et quasi per 

compendium comprehendat. Quse quum omnia eum^ 

qui jus Eomanum tractaverit^ consecuturum esse supra 

docuerim^ nolim csetera incitamenta horum studiorum 

recensere^ quee et minora sint et fortasse etiam apud 

posteros nusquam fatura. Cujusmodi est id quod 

pluribus® in provinciis nostris jus Eomanum vulgo 

^ *' He who wishes to know what Roman law is, as received in 
any European state, wiU have no difficulty in mastering these 
modifications, when he knows that which has been modified." — 
Long, Two Discourses, pp. 42, 43. Again, '' The shortest and 
only sure way of ohtaining a competent knowledge of the Roman 
law, as it exists in any modem country, is to know what the Roman 
law is in the compilations of Justinian.'' — Ibid., p. 92. 

* British Guiana, the Cape of Good Hope, Ceylon, Trinidad, 



87 

usuipatar : quod^ seu mutaudum sit seu retinendumj 
iis certe^ quibus id genus deliberationum permittiturj 
non omnino ignotom esse debet. Fossem quoque 
nonnullaYobis judicia' commemorare^ qu» ad ejusdem 
juris normam in ips& AngM exercentur : sedbecom. 
nia libens prsetereo ; neque enim ea jam sequor^ qu» 
certorum sint aut hominum aut temporum propria^ sed 
potius ea^ quse ad rempublicam universam pertineant. 
Quid igitur suadeo P quamobrem vos jamdiu moror ? 
Suadeo equidem^ ut revocentur illsB artes^ per quas no- 
men hisce sedibus et fama setate anteactS. creverint; 
quibus ut studeret pubes ingenua coUegiorum nostro- 
rum conditores edixerint; quarum titulos inanes quasi 
ludibria honoris caus& hodie geramus. Ut qui inter- 
pretes legum Anglicarum quique latores ohm futuri 
sint^ ex Mxi doctrinse (ut ita dicam) o£&cin& juris ejus 
scienti& instructi prodeant^ quod populus ad leges fe- 
rendas natus jusserit, quod totius Europse consensus 
approbaverit^ quod denique majores nostri magn& ex 
parte voluerint imitari. Ut qui a Qrsecis philosophiam, 
a Bomanis jurisprudentiam petamus ; nec quum veriori 
sapientise tironum aures Aristotele lecto preecludi ne- 
gemus, metuere videamur, ne magister Tribonianus 
arctioribus studiis jurisconsultorum aliquando noceat. 

Sainte Lucie, the Mauiitius, Lower Canada, Malta. See Long, 
Two Discourses, p. 92. 

' The Ecclesiastical courts, the University courts, the Admiralty 
court, and the Military court 
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Quod si qui olim extiterint^ qui re diu considerat& jus 
' onme melius^ quam est apud illum^ tractavennt^ liben- 
tissime equidem Justiniani libros eodem* judicio, quo 
ille commentarios superioris esvi, condemnem : quoad 
vero omnes consensu psene servili Bomanorum jura 
certent extoUere^ non possum quin e republic& esse 
diffitear^ ut in tenebris bibliotbecarum neglecta al- 

geant. 

» 

' ** Justiniali forbade all commentary on his collections, and 
prohihited the citation ofoldervnitings.** — Smith^sBiographicaland 
Mythological Dictionary, Art. " Justinian." See the first and 
second prefaces to the Digests. 
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